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DETAILED ACTION 

Claim Objections 

Claim 6 is objected to for missing the term "in". An "in" is missing after "claimed" in the 
first line. Correction is required. 

Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

2. Claims 1 -3, 6-1 0 and 1 2 are rejected under 35 U.S.C. 1 02(b) as being 
anticipated by Amen et al. (WO 89/02702; hereinafter R1). 

3. R1 discloses the incorporation of cream into fermented yogurt product which can 
have added flavorings. R1 discloses that pasteurized cream, flavoring agents and 
coloring agents can be added to the fermented yogurt. R1 further teaches that for 
acceptable product stability, the fat content of the product should be in the range of 8- 

1 1 % by weight based on the total weight of the finished product, (page 9, lines 1 9-33). 

4. R1 also discloses a formulation wherein cream is added to a fermented yogurt. 
The finished products are made in vanilla and strawberry flavorings. R1 discloses the 
mixing of cream into the yogurt bulk. Flavorings are then mixed into the yogurt 
containing cream. (Page 11-12, Example 1) 
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5. Given that a fermented yoghurt is mixed with cream, the particle diameter of free 
fat globules and those of the protein-fat mixed network, as presently claimed, will be 
inherent in the product so formed. 

6. Claims 1-2 are rejected under 35 U.S.C. 102(b) as being anticipated by Van 
Dijk et al. (GB 1,476,309; hereinafter R2). 

7. R2 discloses a process in which cream is admixed with an acidified milk product 
and whipped to produce a whipped topping, (page 1, col. 1, line 31 to col. 2, line 59). 

8. R2 discloses a formulation where yogurt is mixed with cream to make a whipped 
topping. (Page 2, Example 2). 

9. R2 teaches that additional sugar, flavors and other additives can be incorporated 
into the mixture, (page 2, col. 1, lines 15-18). 

1 0. Given that cream and yogurt are mixed to make the final product, the particle 
diameter for the free fat globules and protein-fat globules as presently claimed will be 
inherent in the finished product. 

Claim Rejections - 35 USC § 103 

1 1 . The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

12. Claims 4-5, and 1 1 rejected under 35 U.S.C. 1 03(a) as being unpatentable over 
(WO 89/02702; hereinafter R1). 
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13. The disclosure by R1 is hereby incorporated by reference as outlined in 
paragraphs 3-5 above. 

14. While R1 is silent regarding a chocolate flavored product or a vanilla flavored 
product containing chocolate chips, given that R1 discloses the incorporation of 
flavoring agents into the product, it is obvious to those of skill in the art that flavors such 
as chocolate flavor on its own or vanilla flavor and chocolate chips can be added to the 
formulations disclosed by R1. 

1 5. Therefore, it would have been obvious to one of ordinary skill in the art, at the 
time the invention was made to modify the yogurt product of R1 by adding either 
chocolate flavor or vanilla flavor containing chocolate chips to the product. One would 
do so to make various flavors of a base mix. Absent any evidence to contrary and 
based on the teachings of the cited reference, there would be a reasonable expectation 
of success in making a yogurt product containing added cream in various flavors. 

16. Claims 3-12 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Van Dijk et al. (GB 1,476,309; hereinafter R2). 

17. The disclosure by R2 is hereby incorporated by reference as outlined in 
paragraphs 7-9. 

18. R2 is silent regarding the flavorings as presently claimed. 

1 9. Given that R2 discloses the addition of flavors of choice, it would be obvious to 
those of skill to incorporate flavors as presently claimed. 
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20. While the cream and yogurt proportions as disclosed by R2 are slightly different 
from cream and yogurt proportions as presently claimed, since varying the cream and 
yogurt proportions would result in different overruns (as disclosed by R2), different 
whipping properties, different flavors, and different caloric values, one would be 
motivated to changes those proportions for any of the mentioned reasons. 
Consequently, the cream and yogurt proportions as presently claimed can be 
manipulated by those of skill in the art. 

21 . Given that R2 teaches the mixing steps for various formulations, mixing in-tank 
and in-line as presently claimed would be obvious to those of skill in the art. 

22. A yogurt product comprising cream and fermented yogurt as disclosed by R2 can 
be made with various flavorings. Therefore, it would have been obvious to one of 
ordinary skill in the art to modify the teachings of R2 by changing the cream and yogurt 
proportions in the formulations and incorporate various flavorings to make the yogurt of 
the instant invention. One would do so to take advantage of a variety of products 
regarding flavor, texture, whipping properties, and caloric value. Absent any evidence to 
contrary and based on the teachings of the cited reference, there would be a 
reasonable expectation of success in making a bimodal yogurt of different flavors as 
presently claimed. 

Conclusion 

23. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. US 4,163,802. discloses a process wherein a yogurt base is 
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mixed with cream to make a base to which various flavoring can be added. WO 
00/19831 discloses yogurt products of various flavors including vanilla and chocolate 
flavors. JP 1 1-276067 (machine translation) discloses yogurt products of low syneresis 
due to fat globules in a defined range. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to HAMID R. BADR whose telephone number is (571)270- 
3455. The examiner can normally be reached on M-F, 8:00-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Keith Hendricks can be reached on (571) 272-1401. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Hamid R Badr 
Examiner 
Art Unit 1794 



/KEITH D. HENDRICKS/ 

Supervisory Patent Examiner, Art Unit 1794 



